ARIZONA WILDLIFE FEDERATION
644 N. Country Club Drive, Suite E
Mesa, Arizona 85201

March 30, 2004

Gary Frazer

Assistant Director for Endangered Species
U.S. FishandWildlife Service

4401 North Fairfax Drive

Room 420

Arlington, VA 22203

Re: Proposed Rule Revising Joint Counterpart Endangered SpeciesAct Section 7 Consultation
Regulations, Federal Register Vol. 69, January 30, 2004 (Docket ID No. -021223326-4022-02)

Dear Mr. Frazer:

| amwriting on behalf of the National Wildlife Federation and the ArizonaWildlife Federation, to oppose
theAdministration’s proposed changesto Endangered SpeciesAct (ESA) regulationsgoverning
pesticides.

Thisproposa would underminethe effectiveness of the ESA' sfundamenta safeguards, namely, theduty
under ESA §7(a)(2) to consult withthe U.S. Fishand Wildlife Service and National Marine Fisheries
Service(collectively the* Services’) regarding impactsof federal actionson listed speciesandto devise
conservation measuresfor avoiding jeopardy and critical habitat modification and for minimizing take.
Under thisproposa, the Environmental Protection Agency (“EPA”) would berelieved of itscurrent
obligationto consult with the Serviceswhenever registration or regul ation of pesticidesunder the Federal
Insecticide, Fungicide, and RodenticideAct (* FIFRA™) “may affect” alisted species. Instead, EPA
would beallowed to declareunilateraly that its action on pesticideswould not adversaly affect listed
speciesand thereby evade any consultation with the Services. By removing the Services' wildlifeexperts
fromtheir statutory rolein protecting listed species, the Administration would create new and
unacceptablerisksfor speciesand would viol ate the procedural and substantive requirementsof the
ESA. S 16 U.S.C. 81536(a)(2) (each federal agency must devise methodsto insure against jeopardy
and critica habitat modification “in consultation with and with the assistance of” the Services).

In proposing thisrulechange, theAdministration failsto offer any coherent explanation of why theexisting
ESA §7 consultation regul ationsare supposedly inadequate. AccordingtotheAdministration, therule
changeisnecessary to “ better integrate the [ pesticideregistration] and ESA processesand toimprove
theefficiency and effectiveness of consultations on pesticide actionsto enhance protection of” listed
speciesand their critical habitat. However, these goasare achievableunder theexistingESA 87
regulatory framework.
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Thereisno question that past effortsto protect listed speciesfrom the harmful effectsof pesticides, and to
integrate the pesticideregistration and ESA processes, have been adequate. For most pesticides, no action
has been taken to avoid or minimizeharmtolisted species. Infact, for thevast mgjority of pesticides, EPA
hasnever undertaken thebiological assessments needed toidentify impactsand to launch the consultation
processwith the Services. Nothing in the existing ESA regulations has prevented EPA from undertaking
thesesteps. Thereasonwhy EPA isso far behind isbecauseit has broadly resisted ESA complianceand
hasfailed to request from Congressthe needed funding for such compliance. Rather than proposingto
weaken thevery regulationsthat have proved so successful in so many other arenasof ESA protection, the
Administration should make at |east agood faith effort at complying with them.

In additionto allowing EPA to evade consultation with the Serviceson apotentially vast array of actions
affecting listed species, theAdminigtration’s proposa aso would serioudy weakenthe Services rolein
caseswherethe ESA eectsto consult. Specifically, EPA would be authorized to compl ete an analysis of
the“effects’ of any registration of apesticide, and the Serviceswould berequired to incorporate EPA’'s
analysisinitshiological opinion unlessthey could provethat EPA’ sanalysiswasinadequate. Thiswould
eliminatethe Services central role under the ESA asthe expert on listed speciesand shift akey
responsibility to an agency that hasno track record in addressing wildlifeissues. See16 U.S.C. 8§
1536(b)(3)(A) (assigning duty to Servicesto prepare biological opinion and to provide“asummary of the
information on which the opinionisbased, detailing how the agency action affectsthe speciesor critical
habitat”). Only the Services, which routinely analyzethe effectsof awidearray of federal and non-federal
actionson listed species, arequalified to perform athorough analysisof effects, including cumulative effects,
inabiological opinion. TheAdministration hasoffered no cogent explanation for why thisstatutory role
should bediminated.

TheAdministration suggeststhat the same safeguardsfor wildlife currently provided by the Servicesunder
ESA regulations could be provided by the EPA under the proposed rule change. However, EPA’strack
record in safeguarding wildlifefrom pesticideshas been sorely lacking, and thereisno basisfor believing
that the agency will begin providing the needed protectionsinthefuture. Theattached examplesillustrate
the problem.

Four decades ago, thefederal government allowed DDT to be used without taking impactstowildlifeinto
consideration. Asaresult of thisneglect, thebald eagle, our national symbol, plummeted toward extinction.
TheAdminigration shouldlearnfrom history and refrain fromtaking any stepsthat would alow thegovernment
to againignoretheimpactsof pesticidesonwildlife. The proposed rule changes should be abandoned.

Sincerdy,
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The following examples illustrate the problems with pesticides.

e TheNationa MarineFisheries Service (NMFS) stated initsbiological opinionon
pesticide use on public foreststhat “ Rainbow trout behavior changed at chlordane
(organo-chlorineinsecticide) concentrations bel ow EPA no-to-be-exceeded concentration,
illustrating theinadequacy of using current EPA gpplication guiddinesfor avoidance of
sublethal effects”

* TheFishandWildlife Service (FWS) commentson EPA'sAtrazinerisk assessment stated:
“Risk assessmentsthat fail to address[the pesticidemixing] issuearelikely to
underestimate thetrue potential for ecologica impacts, and assuch, thisrepresentsa
critical datagap that EPA needsto address.”

» EPA further lacks expertise on the status and habitat needs of endangered species. EPA's
own assessment of the pesticide diazinon acknowledged that EPA |acked knowledge
about young Chinook salmon lifecyclesand habitat needs.

« EPA performsits species assessmentsby considering only dosesof pesticidesthat kill
species, without taking into account the peer reviewed scientific literature documenting
seriousimpactsto speciesat level sbel ow thelethal dose.

» EPA doesnot assessthe cumulative effects of multiple pesticide useson endangered
Species.

The Harmful Impacts of Pesticides on People, Wildlife and the Environment

Thisproposed rule changewoul d benefit the chemical and pesticidesindustriesby
providing morestreamlined approvasof pesticideregistrationsand regulations. But this
removal of safeguardswould come at the expense of people, wildlife, and theenvironment
that peopleand wildlifeshare. Numerous examplesof misuse of pesticideand rodenticides
show how the health of peopleand wildlifeareintertwined. For example, last year
Brodifacoum, the samerat poison that killed several San Joaquin kit foxesand golden
eaglesin California, wasrespons blefor most of the over 48,000 reported poi sonings of
children under six. [EPA Ecologicd Incident Information System and EPA March 22,

1999 Memorandum from Dr. Jerome Blondell of EPA'sOPPTS].
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Over 1 billion poundsof pesticidesare used each year on farms, ranches, lawnsand golf courses
acrossthe United States. Because pesticides often travel from onelevel inthefood chain up tothenext,
they can have damaging effectson many speciesthat never cameinto direct contact with thepesticides.
Theadverse affect of these pesticides on non-targeted wildlife, including threatened and endangered
species, iswell documented. For example:

» Fenthionisextremely toxicto birds. Theuseof fenthionto control pest birdsresulted inmassive
mortality of predatory raptors(Garrison et a. 1988). U.S. EPA hasreceived numerousincident
reportswhere deaths of non-target avian predators and scavengers have been attributed to their
consumption of target speciesexposed to fenthion. Birds confirmed to have died from secondary
exposureinclude: bald eagles, peregrinefalcon, red-tailed hawk, sharp-shinned hawks, Cooper’s
hawks, American kestrels, snowy owls, great-horned owls, barred owls, and short-eared owls.

 Endocrine-disrupting pesticides such asdieldrin, alachlor, and atrazine can undermine neurol ogical
and behavior development in mammals, fish, amphibians, reptiles, and birds. [ Special Report on
Environmental Endocrine Disruption: An Effect Assessment and Analysis, USEPA EPA/630/R-96/
012 February 1997]

* The“impending pollinator crisis,” according to the Department of Agriculture, isamajor threat to
our agricultural sector — and caused in significant part by pesticides. [USDA-ARS, 1991,
Pollination Workshop Proceedings, unpublished, Denver, CO.]

« Itishighly likely that one of the main causes of the decline of theleopard frog and other
amphibiansispesticides. [Hayeset al. April 16, 2002. Hermaphroditic, Demasculinized Frogs
after Exposureto the herbicideAtrazineat Low Ecologically Relevant Doses, 99 PNAS5,476.;
Hayeset a October 23, 2002. Atrazine-induced Hermaphroditismin American Leopard Frogs,
Environ. Health Perspectivesdoi:10.1289/ehp.5932.] Evenfrogscollected fromhighintheSerra
Nevada contain detectable concentrations of organochl orine pesticidesthat appear to be
compromising theirimmunesystem. [Sparling, D.W., GM. Fdllers, and L.L. McConnell. 2001.
Pesti cides and Amphibian population declinesin Cdifornia, USA. Environmental Toxicology and
Chemistry 20:1591-1595.]

e A number of studieshave shown that atrazine causes sexud defectsinfrogs, including feminization
and deformitiesinsex organs. [Hayeset al. April 16, 2002. Hermaphroditic, Demasculinized
Frogsafter Exposureto the herbicideAtrazine at Low Ecologically Relevant Doses, 99 PNAS
5,476.; Hayeset a October 23, 2002. Atrazine-induced HermaphroditisminAmerican Leopard
Frogs, Environ. Health Perspectives doi:10.1289/ehp.5932.] TheU.S. Geologica Survey has
detected atrazine throughout the Chesapeake Bay and in every mgjor stream that feedsit. [U.S.
Geologica Survey NAWQA Database Summary (http://water.usgs.gov/nawga/data)

» Azinphosmethyl hascaused massivefish killsthroughout the United States[ EPA, Interim
Reregigration Eligibility Decisionfor Azinphos methyl. 47 October 30, 2001].

 Carbofuran hascaused mortaity in morethen 100 different speciesof birdsincluding waterfowl,
upland game birds, shorebirds, woodpeckers, raptors (such asBald and Golden Eagles, Great
Horned Owls, Red- Tailed Hawks, and K estrel s) and numerous species of songbirds. 1n 1989,
USEPA estimated that 1 to 2 million birdswerekilled each year by carbofuran alone. Sincethe
early 1990's, FWS has been urging EPA to cancd all formsof carbofuran because of itsextreme
toxicity towildlife. EPA hasrefused.



